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February 13, 2008

The Honorable Barbara Marshall, Chair
and Members

Honolulu City Council
530 South King Street, Room 202
Honolulu, Hawaii 96813

Dear Chair Marshall and Councilmembers:

Subject: Two (2) Bills to Amend Chapter 21, Revised Ordinances of Honolulu
1990 (The Land Use Ordinance), Relating to the Regulation of
Certain Visitor Accommodations
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The Planning Commission held public hearings on November 28, 2007 and January 16, 2008 on
the above subject matter. At the public hearing on November 28, thirty people testified in support of the
proposal and sixteen in opposition. Written testimony was received from twenty-one in support and
twelve in opposition. At the public hearing on January 16, two people testified in support of the
proposal and three in opposition. Written testimony was received from five in support and eight in
opposition. The public hearing was closed on January 16, 2008.

The Planning Commission voted on January 30, 2008, to recommend denial of the City Council’s
proposal (version “A”) relating to 05-186(7 in favor)- The Commission voted to recommend approval of
the DPP alternative (version “B”) relating to 05-186 (7 in favor) with a change on page 3, Section 3,
Sec. 21-4.110-3, subsection (A) to add “after receiving a notice of violation” after “the owner, operator,
proprietor, or rental agent of the transient vacation unit being advertised shall, within 7 days.”

Attached is the report of the Director of Planning and Permitting and the original copy of the draft
DPP Bill. The minutes will be forwarded under separate cover.

Sincerely,

~ ko~ap&i
Karin Holma, Chair
Planning Commission DEPT. COM. 86
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The Honorable Barbara Marshall, Chair
and Members
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APPROVED: APPROVED:

‘~tting ~nn~MuHenry EngDirector of Planning// Mayor

twayne M. Hashwo, RE.

~Managing Director
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MEMORANDUM

TO: KARIN HOLMIA, CHAIR
AND MEMBERS OF THE PLANNING COMMISSION

FROM: HENRY ENG, FAICP, DIRECTOR J~t-t4rjr
DEPARTMENT OF PLANNING AND PERMITTING /

SUBJECT: TWO (2) BILLS TO AMEND CHAPTER 21, REVISED ORDiNANCES OF
HONOLULU 1990 (THE LAND USE ORDINANCE), RELATING TO THE
REGULATION OF CERTAIN VISITOR ACCOMMODATIONS

Pursuant to Resolution 05-186, we are submitting for your review and consideration
two (2) proposed bills to amend the Land Use Ordinance (LUO). Prior to consideration
of Resolution 05-186 by the full Council, three information briefings were held (at
Council Chambers on June 1, 2005; at the Windward Community College on June 9,
2005; and at the Old Waialua Courthouse on June 13, 2005). On June 28, 2005 the
Resolution was reported out of the Zoning Committee for adoption as amended in the
CD1 form. On July 6, 2005, Council adopted the Resolution, as amended (CD 1) by a
vote of nine (9) in favor and none (0) opposed.

The proposed bills allow pre-existing transient vacation units (TVUs) that were operating
in certain residential- and apartment-zoned areas to continue to operate, provided that
they obtain nonconforming use certificates and meet certain other conditions. The
purpose of these bills is not intended to expand opportunities for TVUs, but rather to
require that advertisements for TVUs include certain information that would facilitate the
City’s ability to locate illegal TVUs and to enforce the prohibition against their operatic,n
in residential and certain other areas. These bills are attached as “Bill A” (City Council
version) and “Bill B” (DPP version) and identified as Exhibits A and B, respectively.

._ i_. I- U
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The basis for the City Council’s bill is identified in Section 1 to Exhibit A of their
proposal. The current version of the LUO does not include requirements regulating the
advertisements of transient vacation uses. As such, the Council proposes to amend the
LUO by adding Section 21-4-110-3, which:

1. Requires the owner, operator or proprietor of any transient vacation unit for which a
nonconforming use certificate is required to include in all advertisements for
occupancy the nonconforming use certificate number and street address of the
transient vacation unit. Failure to do so shall subject the owner, operator, proprietor,
or agent to the civil fines, and

2. Assesses civil fines for noncompliance. The amount of civil fines assessed would
depend on whether it is an initial or recurring violation.

The DPP, in coordination with the Corporation Counsel, agrees with the proposed LUO
amendment establishing requirements for the advertisements of the availability of
transient vacation rentals. The proposed DPP bill omits the terms “for compensation or
valuable consideration” as associated with a rental agent, as these terms may be
intentionally abused or serve as a loophole.

We also agree with the purpose and intent of the proposed amendment to the LUO,
Section 21-4-110-3, which adds a provision for assessing civil fines for failure to comply
with the advertisement requirements. However, we differ with the proposed
amendments with regard to the amount of time allocated for “due process” compliance
and the civil fine schedule proposed by Council.

Accordingly, the DPP submits a proposed amendment which redefines the “due
process” time allocation for compliance (i.e., “within seven (7) days”). This is consistent
with the minimum “due process” threshold for an initial violation established in the
department’s rules and procedures. We also propose an amendment to the civil fine
schedule to increase the effectiveness of enforcement efforts. Our proposal is for an
initial violation to assess a fine not to exceed $1,000, and daily fines not to exceed
$1,000; for recurring violations, an initial fine not less than $1 ,000, but not more than
$5,000, and daily fines not less than $1,000, but not more than $5,000 until the violation
is corrected. This civil fine schedule is consistent with the civil fine schedule in the
department’s rules and procedures. The proposed DPP civil fine schedule is preferred
to the Council version in that through the imposition of daily fines, the enforcement
provisions of the Notice of Order are managed more effectively, and legal issues such
as multiple Notices of Order for a continued infraction are avoided.



Karin Holma, Chair
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Further, it was brought to our attention that there may be some confusion regarding the
provisions of Section 4, Section 21-5-640 (Time sharing and transient vacation units).
Specifically, the confusion is regarding the advertisement requirements in the proposed
draft measure. The confusion and concern was that hotels and time shares would be
required to include specific information in their rental advertisement. The owner,
operator, or proprietor of a transient vacation unit that does not require a nonconforming
use certificate and is a permitted use in the resort or specific A-2 medium density
apartment district shall include in any advertisement for the unit, the street address and,
if applicable, the apartment or unit number of the transient vacation unit. The key
phrase is “transient vacation unit.” The owners of these units must comply with the
advertisement requirements. However, the advertisement requirements do not apply to
hotel or time share use in the Resort or A-2 medium density apartment district. This
comment is for clarification only; no change is needed to proposed language.

Over the years, the technique used by legal counsel when representing clients cited for
conducting illegal transient vacation rentals has been to search for loopholes or
ambiguities in the code, which would allow their clients to prevail in contested case
hearings. The DPP recommends an amendment to Section 21-1 0.1 — (“Definitions”) to
address the provisions of “corporate retreat” and “transient vacation units” with regard to
the issue of compensation. Finally, an addition is recommended to the definitions to
address fractional “interval” use or occupancy among various owners for a contractually
limited period or periods of time.

We recommend that you approve the alternative version proposed by DPP (Bill B), and
not the City Council bill initiated by Resolution 05-186, CD1.

HE: ra

Attachments

cc: City Council

ResoO5-1 86toPc,doc



EXHIBIT A

PROPOSED BILL INITIATED BY CITY COUNCIL RESOLUTION



CITY COUNCIL
CITY AND coutrrt’ OF HONOLULU

HONOLULU, HAWAII No. - , Dl

— RESOLUTION

PROPOSING AN AMENDMENT TO CHAPTER 21, REVISED ORDINANCES OF
HONOLULU 1990 (THE LAND USE ORDiNANCE), AS AMENDED, RELATiNG TO
THE REGULATION OF CERTAIN VISITOR ACCOMMODATIONS.

WHEREAS, Section 6~-1513of the Revised Charter of the City and County of
Honolulu 1973, as amended (RCH), provides that “[a)ny revision of or amendment to
the zoning ordinances may be proposed by the council and shall be processed in the
same manner as if proposed by the director [of planning and permitting}”; and

WHEREAS, Section 6-1513, RCH, further provides that “[aJny such revision or
amendment shall be referred to the director and the planning commission by resolution,
which resolution shall be accompanied by supporting documentation sufficient to satisfy
the director’s usual requirements for the commencement of processing”; and

WHEREAS, for the purposes of the RCH, the term “zoning ordinances” refers
both to the codification of land use standards in the Land Use Ordinance and to
ordinances zoning and rezoning particular parcels of property (Section 6-1514, RCH);
and

WHEREAS, it is the desire of the City Council that the Director of Planning and
Permitting and Planning Commission process the proposed amendment to Chapter 21,
Revised Ordinances of Honolulu (ROH) 1990, as amended, attached hereto as Exhibit
“A-i”; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
Director of Planning and Permitting is directed, pursuant to Section 6-1513 of the
Revised Charter of the City and County of Honolulu 1973, as amended, to process the
proposed amendment to Chapter 21, ROH 1990 (the Land Use Ordinance), attached
hereto as Exhibit “A-i ,“ in the same manner as if the proposal had been proposed by
the Director; and

BE IT FURTHER RESOLVED that the Director of Planning and Permitting is
directed to inform the Council upon the transmittal of the Director’s report and the
proposed Land Use Ordinance amendment to the Planning Commission; and

BE IT FURTHER RESOLVED that if the Director of Planning and Permitting
decides to initiate an alternative to the proposal attached hereto as Exhibit “A-i ,“ the
Director is directed to transmit both the attached proposal and the Director’s alternative
to the Planning Commission and the Planning Commission is directed to transmit both
proposals and its recommendation on both proposals to the Council; and

OCS/O’62005/D2:D8/CT 1



CITY COUNCIL
cITYANOCOUNTYOFI-IONOLULU No. 05-186, CDI

RESOLUTION

BE IT FINALLY RESOLVED that the Clerk is directed to transmit certified copies
of this Resolution and the Exhibit attached hereto to the Director of Planning and
Permitting and the Planning Commission of the City and County of Honolulu.

INTRODUCED BY:

Barbara Marshall

Donovan Dela Cruz

DATE OF INTRODUCTION:

May 12, 2005 _____________________
Honolulu, Hawaii Councilrnembers

(OCS/061705/ct)
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S~CITY COUNCIL ORDINANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL __________________

A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1 Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21 -4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas,

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a) The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subject to compliance with the requirements in this
section and Section 21-4.110-3.

(b) The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December28, 1989, or shall cease its operation. The owner,
operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal andlor State of

OC5JO62005Jo2:08/CT 1



CiTY COUNCIL OR1~NANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII IL ___________________

— A BILL FOR AN ORDINANCE

Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December28, 1989, is nota bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1) between September 1, 2000 and October 15, 2000; then

(2) between September 1 and October15 of every even-numbered year
thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days oftransient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

(f) The owner, operator, or proprietor of a transient vacation unit for which a
nonconforming use certificate is required, and any rental agent thereof, shaH
include, in all advertisements for occupancy of the unit, the nonconforming use

2
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J~.,CITY COUNCIL ORDINANCE _____

CITY AND COUNTY OF HONOLULU
rt. HONOLULU, HAWAII BILL __________________

A BILL FOR AN ORDINANCE

certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 2 1-4.1 10-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding anew Section 21-4.110-3 to read as follows:

‘Sec. 21-4.110-3 Information required in advertisement—Notice and penalty for
violation.

(a) If an advertisement does not have the information required by Section 21-4.110-
1 (f), the owner, operator, proprietor, or rental agent of the transient vacation unit
being advertised shall, immediately upon receiving a notice of violation, take no
further action to disseminate or direct the dissemination of any advertisements
that do not contain the required information, and shall, within five working days of
receiving such notice, take action sufficient to cure the violation. Failure to do so
shall subject the owner, operator, proprietor, or rental agent to the civil fines
provided in subsection (b).

(b) Any person violating this section shall be subject to the following civil fines:

(1) For a first violation, a fine of up to $1,000;

(2) For a second violation within one year of a previous violation, a fine of up

to $3,000

3



CITY COUNCIL ORDft4ANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII I ___________________

A BILL FOR AN ORDiNANCE

(3) For a third or each subsequent violation within one year of a second or
subsequent violation, a fine of up to $5,000.

Following receipt of a notice of violation, if the owner, operator, proprietor, or
rental agent takes further actions to disseminate or direct the dissemination of
advertisements that do not contain the required information, or fails to take action
sufficient to cure the violation within the time provided in subsection (a), then the
followinci shall be considered a separate violation: (1) each subsequent day a
prohibited advertisement appears on the internet: (2) each subsequent issue of a
publication that is published with the prohibited advertisement; (3) each
subsequent airing or broadcast of the prohibited advertisement on radio or
television; or (4) each subsequent day a brochure or other printed material is
distributed with a prohibited advertisement,

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

(c) Except as otherwise provided in this section, the provisions of Section 21-2�150-2
shall apply to administrative enforcement for violations of Sections 21-4.110-1(f).”

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is

amended to read as follows:

“Sec. 21-5.640 Time sharing and transient vacation units.

~ Time sharing and transient vacation units shall be permitted in the A-2 medium

density apartment zoning district provided:

Ua)J jfl They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

f(b)J 12) The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

(b) The owner, operator, or proprietor of a transie nt vacation unit that does not
require a nonconforming use certificate and is a permitted use in the following
districts:

(1) Resort: or

(2) A-2 medium density apartment district, as provided in subsection (a);

4



CITY COUNCIL ORDINANCE
%4~f~j.CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAU

A BILL FOR AN ORDINANCE

and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.

The existence of an advertisement for a transient vacation unit shall be prima
thcie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation,”

SECTION 5. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(“Master Use Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:

5



‘T181E21-3
MASTERUSE TABLE

ri the event at any confict berween the text of this Chapter and the beaming tatjte, the teal of the Chapter shalt control. The following table it not intended to cover the Waikiki Special District; please refer ID Table 21-9.6(A)

KEY: Ac = Special accessory use subject to standards in Micle 5
Cm a Conditional Use Permit-minor subject to atandarde in Mide 5; no public hearing required (see Article 2 for exceptions)
C a Conditional Use Permit-major subject mo standards in Male 5, public hearing required
P Permitted use
P/c a Permitted use subject to standards in Adicle -

a Plan Review

DWELLINGS AND LODGINGS

aoardlngfacillties ==~=~p ‘p ‘p p p
1

p I’ ‘

;onsulates P/c P/c P P P P ‘ P p p P P P

Duplex unIts P P P P P P P — P —

Dwetttngs, owner’s or caretakers, accessory c C C C cc c C

Dwettingtforcemetemycaretakera C C ,_

,
—

)wettlngs, detached, one-famIly — p p

Dwetltngt, detached,two-family

lwelllngs,multlfsmlty

P P P P P P P P

P/c

t’_ ‘_ ~‘ p.... L....... ~LL_.._L..,,... —

Farmdwelttngs P/c — — —

~rotçttvin~fadtIttea : : P P P :rn

;uesthouset(R.loonly)

Etotels P P :rn or

Roomers/RoomIng C C Sc

~pectaIneedthouttngfortheelderly

Dmesharing

P P P P P P :____

!2s___ a

rransientvacattonlunlt]yDjfl ~LI ~!J~LL__ — —

Vacattoncablns Cm — —.——— —‘—— “
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4e;. CITY COUNCIL
~ CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII

ORDINANCE

BILL (2005)

A BILL FOR AN ORDINANCE

SECTION 6. Chapter2l, Table 9.6(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read
as follows:

“Table 21-9.6(A)
Waikiki special District Precinct
Permitted uses and Structures

use or Structure
Precinct

Apartment Resort MixedUse
Resort-

commercial Public

Amusement and recreational facilities, indoor p p

Amusement facilities, outdoor c
Antennas, receive-only Ac Ac Ac Ac

Art galleries and museums c
(Museums only)

p p
,

Automobile rental establishments (excluding repair p p
facilities and open parking lots)
Automobile service stations, excluding repair p
facilities
Bars, cabarets, nightclubs, taverns1 p p

Boarding facilities p p p

Broadcasting facilities p p

Business services p p

Commercial parking lots and garages p p

Convenience stores P-AMX p p

Dance or music schools p p

Day-care facilities C p p

Dwellings, multifamil? p p p3

Eating establishments1 P-AMX p p

Financial institutions P-AMX p p

Group living facilities c C C

Historic structures, use of C Cm Cm Cm

Home occupations Ac Ac Ac

Hotels p

Joint development Cm Cm Cm

Joint use of parking Cm
Laboratories, medical I (

Cm

p

Cm
p

7



ORDINANCE ________

O~.l\9
CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL (2005)

A BILL FOR AN ORDINANCE

Table 21-9.6(A)
Waikiki special District Precinct
Permitted Uses and structures

use or structure
Precinct

Apartment
Resort Mixed

Use Resort-
commercial

,Public

Marina accessories p p

Medical clinics P-AMX p p
Meeting facilities C p
Nei~borhoodgrocery stores Cm WA N/A
Offices p p
Off-site ~rking facilities Cm Cm Cm
Personal services P-AMX P p
Photographic processing P p
Photographic studios P P
Public uses and structures P p p p
Real estate offices P-AMX p p

Retail establishments R~AMX P P

schools, language P p
schools, vocational, provided they do not involve
the operation of woodwork shops, machine shops
or_similar_industrial_features

p p

Theaters P P
Time sharing P
Transient vacation units~ P
Travel agencies P-AMX P p
Utility installations, Type A P9 P9 P9 pg
Utility installations, Type B Cm Cm Cm Cm

Ministerial uses:
Ac = Special accessory use, Also see: Article ID. Accessory use; and Section 21-5,330, Home occupations
P Permitted principal use
P9 = Permitted principal use subject to standards enumerated in Article 9; see Section 21-9,80.5(d), 21=9,80-6(d), 21=9.80=7(d) or 21-9.80-8(d)
P-AMX = Within the apartment precinct, a permitted principal use only within the apartment mixed use subprecinct

DIscretionary uses:
cm = Requires an approved conditional use Permit = minor subject to standards in Articles; no public hearing required
C = Requires an approved conditional use Permit = major subject to standards in Articles; public hearing required

Other:
NIA = Not applicable as a land use category in that precinct, since ii is already regulated under another land use category.

Note: An empty cell in the above matrix indicates that use or structure is not permitted in that precinct.
Provided a solid wall 6 feel in height shall be erected and maintained on any side or rear boundary adjoining the apartment precinct.

2 Provided that where these uses are integrated with other uses, pedestrian access shall be independent from the other uses, and no building floor
shall be used for both dwelling and commercial purposes.

Multifamily dwelling units shall only be permitted between Ala Wai Boulevard and Kuamoo Avenue in the resort commercial precinct.

8



CITY COUNCIL ORDU’JANCE ______

-. CITYANDCOUNTYOFHONOLULU
HONOLULU, HAWAII

A BILL FOR AN ORDINANCE

SECTION 7. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.

SECTION 8. This ordinance shall take effect 90 days after its approval.

INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this ______ day of ___________ , 2005.

MUFI HANNEMANN, Mayor
City and County of Honolulu

(0CS1061705/ct)
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII
CERTIFICATE

Title: RESOLUTION PROPOSING AN AMENDMENT TO CHAPTER 21, REVISED ORDINANCES OF HONOLULU
1990 (THE LAND USE ORDINANCE), AS AMENDED, RELATING TO THE REGULATION OF CERTAIN VISITOR
ACCOMMODATIONS.

introduced: 5112/05 By: BARBARA MARSHALL

Links: RES. 05-186
RES. 05-186. Cifi

Info
Briefing

6/1/05 Zoning Committee informational briefing in Council Chambers, 4 p.m.

Info
Briefing

6/9/05 Zoning Committee informational briefing at Windward Community Collect, 6 p.m.

Info
Briefing

6/13/05 Zoning Committee informational briefing at Old Waialua Courthouse, 7p.m.

Zoning 6/28/05 CR-326 — Resolution reported out of committee for adoption as amended in CD1 form.

Council 7/6/05 Resolution, as amended (CD1), and CR-328 adopted.
Apo Y Cachola Y Dela Cruz... Y Djou Y Garcia
Kobayashi Y Marshall Y Okino V Tam Y

Y

I hereby certify that the above is a true record of action by the Council of that nd County of Hont

RESOLUTION 05-186, CDI
Committee: ZONING

DENISE C. DE COSTA, CITY CLERK DONOVAN M. DELA CRUZ, CHAIR AND
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A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
Currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.11 0-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21 -4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a) The purpose of this section is to treat certain transient Vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subiect to compliance with the requirements in this
section and Section 21-4.110-3.

(b) The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,

DPPENFORCEMENT.B07

1



j~’~”~CITY COUNCIL ORDINANCE _______

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII LL ______________________

A BILL FOR AN ORDINANCE

operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/or State of
Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d) The owner, operator, or proprietor of any transient Vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1) between September 1,2000 and October 15, 2000; then

(2) between September 1 and October 15 of every even-numbered year

thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

2
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The owner, operator. or proprietor of a transient vacation unit for which a
nonconforming use certificate is required, and any rental aaent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, oPerator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, lists, solicits
for prospective lessees or renters for, leases or offers to lease, or rents or offers
to rent, a transient vacation unit.”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.110-3 to read as follows:

“Sec. 21-4.110-3 Information required in advertisement—Notice and penalty for
violation.

j~ If an advertisement does not have the information required by Section 21-4.110-
1(f) and Section 21-4.110-2(f), the owner, operator, proprietor, or rental agent of
the transient vacation unit being advertised shall, within seven (7) days terminate
the dissemination of any advertisements that do not contain the required
information, and shall, within seven (7) days of receiving such notice, take action
sufficient to cure the violation. Failure to do so shall subiect the owner, operator,
proprietor, or rental agent to the civil fines provided in subsection (b).

(b) Any person violation this section shall be subiect to the following civil fines:

.(jJ For a first violation, an initial fine of up to $1,000: and daily fines up to

11,000 per day until the violation is corrected.

3
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jg~ For recurring violations, an initial fine not less than $1 000 but not more
than $5,000; and daily fines not less than $1,000 but not more than $5,000
per day until the violation is corrected. Recurring violations occur when
the previous violation has been corrected and a subseguent infraction of
the same code occurs.

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

{ç~ Except as otherwise provided in this section, the provisions of Section 21 -2.150-
2 shall apply to administrative enforcement for violations of Sections 21-4.110-

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is

amended to read as follows:

“Sec. 21 -5.640 Time sharing and transient vacation units.

jQj Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

[(a)] ~jJ They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

[(b)] f~ The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

j~ The owner, operator, or proprietor of a transient vacation unit that does not
require a nonconforming use certificate and is a permitted use in the following
districts:

jfl Resort; or

j~ A-2 medium density apartment district, as provided in subsection (a);

and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.
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The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTIONS. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(“Master Use Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:

5
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SECTION 6. Chapter 21, Table 9.6(A), Revised Ordinances of
(‘Waikiki Special District Precinct, Permitted Uses and Structures”), is
as follows:

Honolulu 1990
amended to read

Use or structure

Amusement and recreational facilities, indoor

Amusement facilities, outdoor

Antennas, receive-only

Art galleries and museums

Automobile rental establishments (excluding repair
facilities and open paricing lots)
Automobile service stations, excluding repair
facilities
Bars, cabarets, nightclubs, taverns1

Boarding facilities

Broadcastiqg facilities

Business services
commercial parking lots and garages

convenience stores

Dance or music schools

Day-care facilities
Dwellings, multifamily2

Eating establishments1

Financial institutions

Group living facilities

Historic structures, use of

Home occupations

Hotels

Joint development

L Joint use of parking
Laboratories, medical

(20071

“Table 21 -9.6(A)
Waikiki special District Precinct
Permitted Uses and Structures

Precinct
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Table 21-9.6(A)
Waikiki Special District Precinct
Permitted Uses and structures

Precinct
Structure

Apartment Resort Mixed
Use

Resort-
commercial

.

Public
P P

P-AMX P P

C p P

stores Cm N/A N/A

P P
cm Cm cm

P-AMX P P
P P

P P
P P P p

P-AMX P P
P-AMX p p

p p

they do not involve
shops, machine shops

P P

P P

P

P
P-AMX P P

P9 P9 P9 pg

Cm Cm Cm Cm
Ministerial uses:
Ac = special accessory use. Also see; Artiole ID, Accessory use; and Seotion 21-5.330, Home occupations
P = Permitted principal use
P9 = Permitted principal use subject to standards enumerated in Article 9; see Section 21.9.60-5(d), 21-9.80-6(d), 21-9.50-7(d) or 21-9.80-8(d)
P.AMX = within the apartment precinct, a permitted principal use only within the apartment mixed use subprecinct

Discretionary uses:
Cm = Requires an approved Conditional Use Permit - minor subject to standards in Article 5; no public hearing required
C = Requires an approved Conditional Use Permil - major subject to standards in Article 5; public hearing required

Other:
N/A = Not applicable as a land use category in that precinct, since it is already regulated under another land use category.

Note: An empty cell in the above matrix indicates that use or structure is not permitted in that precinct.
Provided a solid wall 6 feet in height shall be erected and maintained on any side or rear boundary adjoining the apartnent precinct.
Provided that where these uses are integrated with other uses, pedestrian access shall be independent from the ether uses, and no building floor

shall be used for both dwelling and commercial purposes.
Multifamily dwelling units shall only be permitted between Ala Wai Boulevard and Kuamoo Avenue in the resort commercial precinct.
Advertisements tof transient vacation units shall be sub~ctto Section 21 ‘5.640ib).
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SECTION 7. Section 21-10.1, Revised Ordinances of Honolulu 1990, as
amended (“Definitions”) is amended by amending the definitions of “corporate retreat”
and “transient vacation unit,” and by adding a new definition for “interval use” to read as
follows:

a. “Corporate retreat” means a transient vacation unit which is provided with
or without [monetary] compensation by a business, company [oft corporation~Q[
limited liability company, including a nonprofit corporation, to transient occupants,
including but not limited to employees, directors, executives or shareholders of
the business, company [or] corporation~Qr.limitedliability company or their
families.”

b. ““Interval use” means the use of a dwelling or lodging unit for which the
exclusive right of use or occupancy circulates among various owners for a
contractually limited period or periods of time.”

c. ““Transient vacation unit” means a dwelling unit or lodging unit which is
provided [for] with or without compensation to transient occupants for less than
30 consecutive days, other than a bed and breakfast home, hotel room or a time
share unit. For purposes of this definition, compensation includes, but is not
limited to, monetary payment, services or labor of employees. A transient
vacation unit also includes one in fractional ownership or interval use that is not a
time share unit, which is occupied less than 30 consecutive days during any
period when an owner is not present, or any unit occupied for less than 30
consecutive days when the fractional ownership is less than one-twelfth (1/12)
share.”

SECTION 8. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.
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SECTION 9. This ordinance shall take effect 90 days after its approval.

DATE OF INTRODUCTION:

INTRODUCED BY:

Honolulu, Hawaii

APPROVEDAS TO FORM AND LEGALITY:

Councilmembers

Deputy Corporation Counsel

APPROVED this ______ day of

MUFI HANNEMANN, Mayor

City and County of Honolulu

(OCS/061705/ct)

BILL (2007)

2005.
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TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAINVISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a) The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subject to compliance with the reguirements in this
section and Section 21-4.110-3.

(b) The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,

DPPENFORCEMENT.807
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operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/or State of
Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1) between September 1, 2000 and October 15, 2000; then

(2) between September 1 and October 15 of every even-numbered year
thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (U) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

2



CITY COUNCIL ORDINANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL _________________

A BILL FOR AN ORDINANCE

The owner, operator, or proprietor of a transient vacation unit for which a
nonconforming use certificate is reguired, and any rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent’ means any person who, lists, solicits
for prospective lessees or renters for, leases or offers to lease, or rents or offers
to rent, a transient vacation unit.”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.110-3 to read as follows:

“Sec. 21-4.110-3 Information required in advertisement—Notice and penalty for
violation.

f~ If an advertisement does not have the information required by Section 21-4.110-
irn and Section 21-4.110-2(f), the owner, operator, proprietor, or rental agent of
the transient vacation unit being advertised shall, within seven (7) days terminate
the dissemination of any advertisements that do not contain the required
information, and shall, within seven (7) days of receiving such notice, take action
sufficient to cure the violation. Failure to do so shall subject the owner, operator,
proprietor, or rental agent to the civil fines provided in subsection (b).

(b) Any person violation this section shall be subject to the following civil fines:

{jJ For a first violation, an initial fine of up to $1 ,000~and daily fines up to

$1,000 per day until the violation is corrected.
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~ For recurring violations, an initial fine not less than $1,000 but not more
than $5,000; and daily fines not less than $1,000 but not more than $5,000
per day until the violation is corrected. Recurring violations occur when
the previous violation has been corrected and a subseguent infraction of
the same code occurs.

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

fcl Except as otherwise provided in this section. the provisions of Section 21-2.150-
2 shall apply to administrative enforcement for violations of Sections 21-4.110-

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is

amended to read as follows:

“Sec. 21 -5.640 Time sharing and transient vacation units.

f?) Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

[(a)J f_fl They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

[(b)J f~ The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

fW The owner, operator, or proprietor of a transient vacation unit that does not
require a nonconforming use certificate and is a permitted use in the following
districts:

j~fl Resort; or

f~ A-2 medium density apartment district, as provided in subsection (a);

and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose ofthis section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.
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The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination ofthe advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
~nJt.as a whole or partial vocation.”

SECTIONS. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(“Master Use Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:
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PRU • Plan ReviewUse
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DWELLINGS AND LODGINGS
Boarding facilities p p p P P P p P

Consulates P/c P/c P P P P P P P P P P P

Duplexunits p p p p p P P P p

Dwellings, owner’s or caretaker’s, accessory Ac Ac c Ac Ac ic Ac

Dwellings for cemetery caretakers Ac Ac

Dwellings, detached,one-family p p p p p p p p p p p

Dwellings, detached,rwo-family P P P P P P
P P p

Dwellings, multifamily P P P P P P P P/c P

Farm dwellings P/c P/c

Grouplivlngfacititles C C C C C C C C C C C C Cm

Guest houses115-20 only) Ac

Hotels P p Cm Cm

Roomers/Rooming Ic Ac Ac .

Special needshousing for she elderly C C C C C C C C

Time sharing P/c P

Transientvacation[unit)units

Cm

...._ ?(L.,.._ ..,_._ (P)l’’g ,..,__..,.. .........,__

Vacation cabins

ZONING DISTRICTS
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SI CITY COUNCIL ORDINANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL (2008)

A BILL FOR AN ORDINANCE

SECTION 6. Chapter 21, Table 9.6(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read
as follows:

“Table 21-9.6(A)
waikiki Special District Precinct
Permitted Uses and 5tructures

Use or Structure
Precinct

Apartment
Resort Mixed

Use
Resort-

,commercial
.Public

Amusement and recreational facilities, indoor P P
Amusement facilities, outdoor C
Antennas, receive-only Ac Ac Ac Ac

Art galleries and museums C
(Museums_only)

P P

Automobile rental establishments (excluding repair
facilities_and_open_parking_lots)

P P

Automobile service stations, excluding repair
facilities

P

Bars, cabarets, nightclubs, taverns1 P P

Boarding facilities P P P

Broadcasting facilities P P

Business services P p

Commercial parking lots and garages P P

Convenience stores P-AMX P P

Dance or music schools P P

Day-care facilities C P P
Dwellings, multifamily2 P P P°

Eating establishments1 P-AMX P P

Financial institutions P-AMX P P

Group living facilities C C C

Historic structures, use of C Cm cm Cm

Home occupations Ac Ac Ac

Hotels P

Joint development Cm Cm Cm

Joint use of parking Cm Cm Cm

Laboratories, medical . P P

.7



CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII

ORDINANCE

BILL (2008)

A BILL FOR AN ORDINANCE

Table 21-9.6(A)
waikiki Special District Precinct
Permitted Uses and 5tructures

use or structure
Precinct

Apartment
Resort Mixed

Use
Resort-

.commercial
.

Public

Marina accessories P P

Medical clinics P-AMX P P

Meeting facilities C P p

Neighborhood grocery stores Cm N/A N/A

Offices P P

Off-site parking facilities Cm Cm Cm

Personal services P-AMX P P
Photographic processing P P

Photographic studios P P
Public uses and structures P P P P
Real estate offices P-AMX P P

Retail establishments P-AMX P P

Schools, language P P
Schools, vocational, provided they do not involve
the operation of woodwork shops, machine shops
or similar industrial features

P p

Theaters P P

Time sharing P
Transient vacation units~ P
Travel agencies P-AMX p P

Utility installations, Type A pg pg pg pg

Utility installations, Type B Cm Cm Cm Cm
Ministeriai uses:
Ac = specialaccessoryuse. Also see; Article 10, Accessoryuse;and section21-5.330,HomeoCcupations
p s Permittedprincipal use
pg = Permittedprincipal usesubjecttostandardsenumeratedinArticle 9; seesection21-9.80-5(d),21-9.80-6(d),21-9.80-7(djor21-9.8o-8(d)
P-AMx = Within theapartmentprecinct,a permittedprincipal useonly within theapartmentmixed usesubprecinct

Discretionaryuses:
Cm a Requiresan approvedConditionalUsePermit- minor subjectto standardsin Articles; no public hearingrequired
C = Requiresan approvedconditionalusePermit- majorsubjectto standardsin ArticleS; public hearingrequired

Other:
N/A a Not applicableasa land usecategoryin that precinct,sinceit is alreadyregulatedunderanotherland usecategory.

Note: An empty cell in theabovematrix indicatesthatuseorstructureis not permittedin that precinct.
Provideda solid wall 6 feetin height shall be erectedandmaintainedon anysideor rearboundaryadjoining theapartmentprecinct.

2 Providedthat wheretheseusesare integratedwith otheruses,pedestrianaccessshall be independentfrom theotheruses,andno building floor
shall beusedfor both dwelling and commercialpurposes.

Multifamily dwelling unitsShall only be permittedbetweenAla Wai BoulevardandKuamooAvenuein theresortcommercialprecinct.
Advertisementsfor transientvacation units shall besubiectto section21-5.840(b).’
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CITY COUNCIL ORDINANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL _________________

A BILL FOR AN ORDINANCE

SECTION 7. Section 21-10.1, Revised Ordinances of Honolulu 1990, as
amended (“Definitions”) is amended by amending the definitions of “corporate retreat”
and “transient vacation unit,” and by adding a new definition for “interval use” to read as
follows:

a. ““Corporate retreat” means a transient vacation unit which is provided with
or without [monetary] compensation by a business, company [or]1 corporation~~
limited liability company, including a nonprofit corporation, to transient occupants,
including but not limited to employees, directors, executives or shareholders of
the business, company [or] corporation, or limited liability company or their
families.”

b. “Interval use” means the use of a dwelling or lodging unit for which the
exclusive right of use or occupancy circulates among various owners for a
contractually limited period or periods of time.”

c. ““Transient vacation unit” means a dwelling unit or lodging unit which is
provided [forl with or without compensation to transient occupants for less than
30 consecutive days, other than a bed and breakfast home, hotel room or a time
share unit. For purposes of this definition, compensation includes, but is not
limited to, monetary payment, services or labor of employees. A transient
vacation unit also includes one in fractional ownership or interval use that is not a
time share unit, which is occupied less than 30 consecutive days during any
period when an owner is not present, or any unit occupied for less than 30
consecutive days when the fractional ownership is less than one-twelfth (1/12)
share.”

SECTION 8. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.
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CITY COUNCIL— ORDINANCE _________CITY AND COUNTY OF HONOLULUHONOLULU, HAWAII BILL (2008)

A BILL FOR AN ORDINANCE

SECTION 9. This ordinance shall take effect 90 days after its approval.

INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this _____ day of _____________ 20

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061705/ct)
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CITY COUNCIL ORDINANCE ________

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII BILL _______________________(COUNCIL)

A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People ofthe City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a) The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subiect to compliance with the reguirements in this
section and Section 21-4.110-3.

(b) The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,
operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/.or.State c:~f -
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CITY COUNCIL ORDINANCE_____

CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII

A BILL FOR AN ORDINANCE

Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain .a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1) between September 1, 2000 and October 15, 2000; then

(2) between September 1 and October 15 of every even-numbered year
thereafter.

Each application to rehew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e) The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

(f) The owner, operator, or proprietor of a transient vacation unit for which a
nonconforming use certificate is required, and any rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use

2



CITY COUNCIL ORDINANCE_____
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII BILL ___________________

A BILL FOR AN ORDINANCE

certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent’t means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.110-3 to read as follows:

“Sec. 21-4.110-3 Information required in advertisement—Notice and penalty for
violation.

(a) If an advertisement does not have the information required by Section 21-4.110-
1(f), the owner, operator, proprietor, or rental agent of the transient vacation unit
being advertised shall, immediately upon receiving a notice of violation, take no
further action to disseminate or direct the dissemination of any advertisements
that do not contain the required information, and shall, within five working days of
receiving such notice, take action sufficient to cure the violation. Failure to do so
shall subiect the owner, operator, proprietor, or rental agent to the civil fines
provided in subsection (b).

(b) Any person violating this section shall be subiect to the following civil fines:

(1) For a first violation, a fine of up to $1,000:

(2) For a second violation within one year of a previous violation, a fine of up

to $3,000:
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HONOLULU, HAWAII BILL _________________

A BILL FOR AN ORDINANCE

(3) For a third or each subsequent violation within one year of a second or
subsequent violation, a fine of up to $5,000.

Following receipt of a notice of violation, if the owner, operator, proprietor, or
rental agent takes further actions to disseminate or direct the dissemination of
advertisements that do not contain the required information, or fails to take action
sufficient to cure the violation within the time provided in subsection (a), then the
following shall be considered a separate violation: (1) each subsequent day a
prohibited advertisement appears on the internet; (2) each subsequent issue of a
publication that is published with the prohibited advertisement; (3) each
subsequent airing or broadcast of the prohibited advertisement on radio or
television; or (4) each subsequent day a brochure or other printed material is
distributed with a prohibited advertisement.

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

Ic) Except as otherwise provided in this section, the provisions of Section 21-2.150-2
shall apply to administrative enforcement for violations of Sections 21-4.110-1(f).”

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is

amended to read as follows:

“Sec. 21-5.640 Time sharing and transient vacation units.

~ Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

[(a)] LB They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

[(b)] (~J The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

(b) The owner, operator, or proprietor of a transient vacation nit that does not
require a nonconforming use certificate and is a permitted use in the following
districts:

(1) Resort; or

(2) A-2 medium density apartment district, as provided in subsection (a);

4
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and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.1 10-3.

The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term “rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTIONS. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(“Master Use Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:

5



“TULE21-3
MASTEI USE TABLE

In the event of any conflict between the test of this Chapter and the following table, the text of the Chapter shall control. The following table is not intended to cover the WaikikI Special District; please refer to
Table 21.9.6(A).

KEY: Ac Special accessory use subject to standards in Article 5
Cm Conditional Use Permit-minor subject to standarda in Article 5; no pubtc hearing required see ArtIcle 2 for etcepsions)
C = Conditional Use Parn,it-nlajor subject so standards in Article 5: pubtc hearing required
P Permitted use
P/c = Permitted use subject to standard, in Article 5
PRO = Plan Review Use

- - - ._I

~0

USES
Note: Cent/n uses are defined n Article IC.)

a-

‘7
o
c

Cl

th
<

~.

~
~

0

‘7
~

6
‘~

O~

¶
“7o~
“~
,=

~
,-

<
e~
<

to
<

,-

>(
~
5

C

X
~
C

n~
‘~
~
<

o
~
fl~

,-

05
r~05

I
<~

m

‘1
X~
0

,~

‘= .L £

‘7X
~

DWELLINGS AND LODGINGS

losrdtntfsdtittes , P ‘ ‘ ,

:onsutases P/c P/c P P P P P P p P P P P

Duptexunits p p p p p p p p p -
Dwelltnts, owneYs or caretstters, accessory

.c

~c c tc Ic ~c Ac Ac

wetttntsforcemeteiycsretskers ~c .. — — —

wellfn
9

s,detached,one4arntty , L_....... L_ L......... L,._,..... !

‘wettfngs,detached,twoiarnlty ,_____ L_.......
Iwetttn~,nsutstfarnlty

,............ L—___ L—..—.— :_._._ L__.. ~____ LS-.__ L.._.__. — — —

Farmdwelllngs P/c P/c
— —.— —. — —

;roup tying facilities ~. ~__ : ~_. ~_.—_ :—.-— — — ... .. ..
Guesthouses(R-ZOonly) Sc — —

totels ,_______ — — 21__. — c~..
toomers/Rooming Ic Sc Sc

~ecIalneedshoustngfortheelderly ,,,,,, i,,, ,,_,.,,, L.._.._... .,. a_......... ...,...,...— :—.—— :—.—— — — —

timesharing LE..._.. .__— ‘ — —. — — — —

frsnslentvacatton[untt]untts t/c IPIfLC —

/acationctbtns :m — ,...,....,— —..—. .........,..

6

ZONiNG DISTRICTS



CITY COUNCIL ORDINANCE _____

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII BILL _________________

A BILL FOR AN ORDINANCE

SECTION 6. Chapter 21, Table 9.6(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read
as follows:

“Table 21-9.6(A)
Waikiki Special District Precinct
Permitted uses and Structures

Use or Structure
Precinct

Apartment Resort Mixed
use

Resort-
Commercial

.Public

Amusement and recreational facilities, indoor P P
Amusement facilities, outdoor C
Antennas, receive-only Ac Ac Ac Ac

Art galleries and museums C
(Museums_only)

P P

Automobile rental establishments (excluding repair
facilities and open parking lots)

P P

Automobile service stations, excluding repair
facilities

P

Bars, cabarets, nightclubs, taverns1 P P
Boarding facilities P P P

Broadcasting facilities P P
Business services P P
Commercial parking lots and garages P P
Convenience stores P-AMX P P
Dance or music schools P P

Day-care facilities C P P

Dwellings, multifamil? P P P3

Eating establishments1 P-AMx P P
Financial institutions P-AMX P P

Group living facilities C C C

Historic structures, use of C Cm Cm Cm

Home occupations Ac Ac Ac

Hotels P

Joint development Cm Cm Cm
Joint use of parking Cm Cm Cm

Laboratories, medical P P
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Table 21-9.6(A)
Waikiki Special District Precinct
Permitted uses and Structures

Use or Structure
Precinct

Apartment Resort Mixed
Use

Resort-
.

Commercial
.Pubhc

Marina accessories P P

Medical clinics P-AMX P P
Meeting facilities C P P
Neighborhood grocery stores Cm N/A N/A

Offices P P

Off-site parking facilities Cm Cm Cm
Personal services P-AMX p P

Photographic processing p P

Photographic studios P P
Public uses and structures P P P P
Real estate offices P-AMX p P

Retail establishments P-AMX p P

Schools, language P P

Schools, vocational, provided they do not involve
the operation of woodwork shops, machine shops
or_similar_industrial_features

P P

Theaters P P

Time sharing P
Transient vacation units4

P
Travel agencies P-AMX P P

Utility installations, Type A Pg P9 Pg P9

Utility installations, Type B Cm Cm Cm Cm
Ministerial uses:
Ac = Special accessory use- Also see: Article 10, Accessory use: and Section 21-5.330, Home occupations
P = Permitted principal use
Pg = Permitted principal use subject to standards enumerated in Article 9; see Section 21-9.80-5(d), 21-9.80-6(d),
P-AMX = within the apartment precinct, a permitted principal use only wilhin the apartment mixed use subprecincl

Discretionary uses:
cm = Requires an approved conditional Use Permit - minor subject to standards in Articles; no public hearing required
c = Requires an approved conditional Use Permit - major subject to standards in Articles; public hearing required

Other:

21-9.80-7(d) or 21-9.80-8(d)

N/A = Not applicable as a land use category in that precinct since it is already regulated under another land use category.

Note: An empty cell in the above matrix indicates that use or structure is not permitted in that precinct.
Provided a solid Wall 6 feet in height shall be erected and maintained on any side or rear boundary adjoining the apartment precinct.

2 Provided that where these uses are integrated with other uses, pedestrian access shall be independent from the other uses, and no building floor
shall be used for both dwelling and commercial purposes.

Multifamily dwelling units shall only be permitted between Ala Wat Boulevard and Kuamoo Avenue in the resort commercial precinct.
Advertisements for transient vacation units shall be subject to section 21 -5.640(b)”

(2008)
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SECTION 7. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.

SECTION 8. This ordinance shall take effect 90 days after its approval.

INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawafl Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this _____ day of ______________, 20

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061 705/ct)
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